
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA 

STATE OF OKLAHOMA, 

Plaintiff, 

Defendants. 

Vo 

TYSON FOODS, INC., et al., 

Case No. 05-cv-329-GKF(SAJ) 

STATE OF OKLAHOMA'S RESPONSE TO DEFENDANTS' EMERGENCY 
MOTION TO COMPEL THE SETTING OF A REASONABLE SCHEDULE FOR 

EXPERT DEPOSITIONS AND THE TIMELY PRODUCTION OF RELATED 
DOCUMENTS [DKT #1414] 

Defendants have filed a motion replete with misrepresentations in which they ask 

the Court to deny the State an opportunity to respond. Obviously, this is patently unfair. 

The State clearly has a right to respond to Defendants' arguments and to correct their 

misrepresentations. 

Defendants' motion should be denied for several reasons. First and foremost, 

Defendants are seeking another bite at the apple. Earlier this month, they asked Judge 

Frizzell to set a hearing on the motion for preliminary injunction sometime in May 2008. 

Judge Frizzell denied this request and set a hearing starting on February 19, 2008. Now, 

Defendants are coming back and asking the Court to "postpone... the hearing." (Br. at 

7.) This is ironic in light of the fact that the Court recognized in the December 7 hearing 

that with the schedule in place Defendants would be taking depositions up until the day 

of the hearing. 

Second, the State's schedule is entirely reasonable. The State is proposing to 

have all of its experts deposed before February 6th nearly two weeks before the hearing 
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and prior to the time the Court contemplated depositions being completed. In addition, 

the State is producing all of the materials considered by each expert 21 days prior to his 

or her deposition. As explained below, this is reasonable and provides no reason for 

Defendants to ask, yet again, for delay. In fact, this schedule is in full compliance with 

Judge Frizzell's directives on December 7th. 

I. The State's Proposed Schedule Is Reasonable 

During the Court's December Scheduling Conference, through a combination of 

agreement and Court order, the Preliminary Injunction hearing was scheduled to begin on 

February 19, 2008 and last for seven non-consecutive days. Defendants' deadline to 

respond to the State's Motion was set for February 8, 2008. The State was ordered to 

produce the materials of each of the State's experts to Defendants by no later than 21 

days prior to his or her deposition. 

In the spirit of the Court's order, the State offered the following deadlines based 

on the availability of each expert and the amount of time required to produce their 

respective expert materials: 

Witness 

Robert S. Lawrence 
C. Robert Taylor 

Deadline to Deliver 
Materials to 
Defendants 
12/13/2007 
12/18/2007 

Status 

Complete 
Complete 
Complete 

Deposition Date 

1/3/08 
1/8/08 

Lowell Caneday 12/21/2007 1/11/08 
Bernard Engel 12/25/07 Sent on 12/20/07 1/15/08 
Valerie J. Harwood 1/2/08 1/23/08 Sent part of 

materials on 

12/20/07 
1/4/08 Gordon V. Johnson In progress 1/25/08 

J. Berton Fisher 1/8/08 In progress 1/29/08 
Christopher Teaf 1/10/08 In progress 1/31/08 
Roger Olsen 1/16/08 In progress 2/06/08 
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As noted above, Defendants have the materials considered by Drs. Lawrence, Taylor and 

Caneday and should have Dr. Engel's materials by December 21, 2007. The State has 

also sent the majority of the materials considered by Dr. Harwood with the exception of a 

report that is being finalized and some underlying data supporting the reports she relied 

upon. That information will be produced no later than 21 days prior to her January 23, 

2008 deposition. The State is also working toward producing the remaining materials in 

accordance with the schedule set forth above, if not before. 

Defendants will have had the benefit of having all of the materials considered by 

the experts in conjunction with the opinions set forth in their affidavits for more than a 

month prior to the hearing. Indeed, as set forth in greater detail below, Defendants will 

have had a large volume of sampling data considered by the experts for more than a year 

before the hearing. Defendants will have ample time to review any additional data 

provided in connection with the experts' disclosure of considered materials and respond 

to the State's motion. This schedule is entirely reasonable. It provides Defendants with 

sufficient time to review the materials considered by the experts, take their depositions, 

and prepare for the hearing. 

The State initially proposed that it provide each expert's reliance materials seven 

days prior to his or her deposition. Under that schedule, depending on the experts' 

availability, Defendants feasibly could have been provided deposition dates earlier than 

those currently proposed. However, Defendants insisted that they receive a larger scope 

of materials further in advance than that proposed by the State. As a result, the 

deposition dates had to be pushed out further to allow for further expert collection of 
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materials, additional attomey review of materials, and processing of additional materials. 

The materials Defendants demanded required additional time and resources. The State 

has endeavored to comply, and has complied with, the decisions made by the Court and 

agreements made during the December 7 Scheduling Conference. 

II. The Schedule in Place is Consistent with that Contemplated by the Court 
and the Parties. 

During the telephonic hearing on December 7, 2007, the Court and the parties 

contemplated that depositions of the State's experts would occur up to the February 19, 

2007 hearing. In response to one of the very issues raised by Defendants, namely 

Defendants' deadline to file a response to the State's motion, the following exchange 

took place between Defendants and the Court: 

THE COURT: Well, that may be problematic because I anticipate 
that you're going to be taking depositions up to the day 

MR. GEORGE: Very close, Your Honor. 
THE COURT:-- of the first day of the heating given the type [sic] 

time frame the plaintiffs have asked for. So with all respect I think I need 
to give you a date certain Mr. George. And I only need enough time to 

actually have a chance to read and try to absorb the filings on both sides. 
And that really needs to be done, given the volume of materials that tend 

to be produced here, it would seem to me that, I don't know, February 8 th, 
how would that be? 

MR. GEORGE: That would be acceptable, Your Honor. I think 
that's a fair approach. 

In addition to Defendants' demands for a broader scope of materials and 
additional time to review those materials, two of the State's experts have had 
complications that have prevented them from gathering materials as quickly as they 
otherwise might have. Dr. Fisher spent several days in the hospital earlier this month for 
testing. Dr. Olsen was out of the country working when the materials were initially 
requested. 
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Transcript, at 48:15-49:3. Now Defendants come back to the Court stating that the 

State's compliance with the Court's rulings is "fundamentally unfair. ''2 However, the 

State is in strict compliance with what the Court and the parties contemplated during the 

December 7, 2007 scheduling conference. 

What is fundamentally unfair is not the reasonable schedule of depositions the 

State has proposed for the depositions of its experts with respect to the Preliminary 

Injunction Motion, but rather is the continued pollution of Oklahoma's waters while 

Defendants feign ignorance of the constituents of the waste from their poultry. Any 

claim that the State is now engaging in "delay tactics" in light of Defendants' total 

inaction with respect to analyzing its own waste is absurd. The State has undertaken the 

job of sampling and analyzing Defendants' waste--a job that Defendants should have 

undertaken long ago. Defendants now use the fact that it took the State two years to 

conduct the sampling that Defendants should have previously conducted to cry foul 

against the State's attempt to comply with the reasonable schedule set by this Court. This 

should not be condoned by the Court. 

III. Defendants Cannot Claim Surprise with Respect to the State's Motion 

Defendants claim that the State "secretly worked on" its Motion for Preliminary 

Injunction. That representation is preposterous. As noted by the Court in its December 

7, 2007, hearing, "Mr. Bullock... I was in the rear of the courtroom as you noted on the 

2 Despite Defendants' protestations that they will be unable to defend 
against the preliminary injunction request if they must depose the State's experts on the 

schedule offered, the Defendants have noticed at least eight additional depositions for 

January, 2008. Defendants' own actions demonstrate that they are adequately staffed to 

conduct substantial discovery in advance of the preliminary injunction setting. 
Moreover, if Defendants have failed to retain experts at this point, the blame cannot be 

placed on the State. Defendants have fair notice of the issues and should have their 

retained experts on standby given the schedule set by the Court. 
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record in your meeting with Judge Joyner last month and you for apparently the fourth 

time, noted for the record that you were likely to file a motion for preliminary injunction, 

although the details of which were not set forth." See Scheduling Conference Transcript, 

at 16:20-17:3. There is, and has been, no surprise with the filing of the motion. 

Moreover, since the beginning of this lawsuit two years ago, Defendants have been on 

notice of the claims regarding elevated levels of bacteria in the Illinois River Watershed 

and the resulting endangerment of human health. See First Amended Complaint at ¶¶ 58, 

64, 100, and 135. Finally, since February 1, 2007, the State has been providing sampling 

data to Defendants with regard to all sampling being conducted in the IRW. To date, 

30,974 pages of data have been provided to Defendants. This includes all sampling 

conducted by the State's experts. Defendants' spurious claims of secrecy and surprise 

may provide for interesting reading; however, they have no basis in reality and, therefore, 

provide no basis for the relief sought. 

Defendants also imply that the State is holding back documents that its experts 

considered or reviewed in formulating their opinions. See Defendants' Motion at p. 3 

("To the extent any expert documents were offered, the Plaintiffs [sic] were careful to 

couch it in terms of offering only 'reliance materials' (i.e., materials relied upon by the 

experts as opposed to materials reviewed by the experts).") While production of only 

reliance materials may have been the State's initial position, the State agreed to produce 

"all of the things considered for the bacteria case at this point" during the December 7, 

2007 Scheduling Conference. Transcript, at 41:12-14. Moreover, as noted previously, 

these materials are being produced in accordance with the schedule set forth above. 

Therefore, this argument is simply a red herring. 
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Defendants repeatedly claim that the State "should have" done several things, 

such as identifying experts prior to filing its motion and producing the materials at issue 

contemporaneously with the filing of its Motion. What Defendants fail to do is cite any 

authority for that position. As the Court previously recognized in fashioning the 21-day 

rule, "[w]ell, in practice, of course, that procedure, the Rule 26 requirements don't 

typically apply, but as we've noted here this seems to be a hybrid." Transcript, at 35:1-3. 

The Court then went on to require that the State provide the expert materials 21 days 

prior to that expert's deposition. 

continue to do. 

V. 

That is exactly what the State has done and will 

Conclusion 

The State has violated no discovery rules or orders by this Court. The only issue 

before the Court is that Defendants do not like the order of or dates for the depositions of 

the State's experts. As set forth above, the State's proposed schedule is within the 

parameters set during the December 7, 2007 Scheduling Conference. Defendants' 

motion should be denied. 

Respectfully Submitted, 

W.A. Drew Edmondson OBA # 2628 
ATTORNEY GENERAL 
Kelly H. Burch OBA #17067 
J. Trevor Hammons OBA #20234 
Tina Lynn Izadi OBA #17978 
Daniel P. Lennington OBA #21577 
ASSISTANT ATTORNEYS GENERAL 
State of Oklahoma 
313 N.E. 21 st St. 
Oklahoma City, OK 73105 
(405) 521-3921 

7 

Case 4:05-cv-00329-GKF-PJC     Document 1417 Filed in USDC ND/OK on 12/20/2007     Page 7 of 13



/s/ Richard T. Garren 
M. David Riggs OBA #7583 
Joseph P. Lennart OBA #5371 
Richard T. Garren OBA #3253 
Douglas A. Wilson OBA #13128 
Sharon K. Weaver OBA #19010 
Robert A. Nance OBA #6581 
D. Sharon Gentry OBA #15641 
RIGGS, ABNEY, NEAL, TURPEN, 
ORBISON & LEWIS 

502 West Sixth Street 
Tulsa, OK 74119 
(918) 587-3161 

Louis Werner Bullock OBA #1305 
James Randall Miller OBA #6214 
MILLER, KEFFER & BULLOCK 
110 West Seventh Street Suite 707 
Tulsa OK 74119 
(918) 584-2001 

David P. Page OBA #6852 
BELL LEGAL GROUP 
P. O. Box 1769 
Tulsa, Ok 74101-1769 
(918) 398-6800 

Frederick C. Baker 
(admitted pro hac vice) 
Lee M. Heath 
(admitted pro hac vice) 
Elizabeth C. Ward 
(admitted pro hac vice) 
Elizabeth Claire Xidis 
(admitted pro hac vice) 
MOTLEY RICE, LLC 
28 Bridgeside Boulevard 
Mount Pleasant, SC 29465 
(843) 216-9280 

William H. Narwold 
(admitted pro hac vice) 
Ingrid L. Moll 
(admitted pro hac vice) 
MOTLEY RICE, LLC 
20 Church Street, 17 th Floor 
Hartford, CT 06103 
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(860) 882-1676 

Jonathan D. Orent 
(admitted pro hac vice) 
Michael G. Rousseau 
(admitted pro hac vice) 
Fidelma L. Fitzpatrick 
(admitted pro hac vice) 
MOTLEY RICE, LLC 
321 South Main Street 
Providence, RI 02940 
(401) 457-7700 

Attomeys for the State of Oklahoma 

CERTIFICATE OF SERVICE 

I hereby certify that on this 20 th day of December, 2007, I electronically 
transmitted the above and foregoing pleading to the Clerk of the Court using the ECF 
System for filing and a transmittal of a Notice of Electronic Filing to the following ECF 
registrants: 

W. A. Drew Edmondson, Attorney General 
Kelly H. Burch, Assistant Attorney General 
J. Trevor Hammons, Assistant Attorney General 
Tina Lynn Izadi, Assistant Attorney General 
Daniel P. Lennington, Assistant Attorney General 

fc_docket@oag, state.ok.us 
kelly_burch@oag.state.ok.us 
trevor_hammons@oag.state.ok.us 
tina_izadi @o ag. state, ok. us 
daniel.lennington@oag.ok.gov 

M. David Riggs 
Joseph P. Lennart 
Richard T. Garren 
Douglas A. Wilson 
Sharon K. Weaver 
Robert A. Nance 
D. Sharon Gentry 

driggs@riggsabney.com 
j lennart@riggsabney, corn 
rgarren@riggsabney.com 
doug_wilson@riggsabney.com 
sweaver@riggsabney.com 
rnance@riggsabney, com 
sgentry@riggsabney.com 

RIGGS, ABNEY, NEAL, TURPEN, ORBISON & LEWIS 

Louis Werner Bullock 
James Randall Miller 
MILLER, KEFFER & BULLOCK 

lbullock@bullock-blakemore.com 
rmiller@rnkblaw.net 

David P. Page 
BELL LEGAL GROUP 

dpage@edbelllaw, com 

Frederick C. Baker 
Lee M. Heath 

fbaker@motleyrice.com 
lheath@motleyrice.com 
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Elizabeth C. Ward 
Elizabeth Claire Xidis 
William H. Narwold 
Ingrid L. Moll 
Jonathan D. Orent 
Michael G. Rousseau 
Fidelma L. Fitzpatrick 
MOTLEY RICE, LLC 
Counsel for State of Oklahoma 

lward@motleyrice, corn 

cxidis@motleyrice.com 
bnarwold@motleyrice, com 
imoll@motleyrice.com 
jorent@motleyrice.com 
mrousseau@motleyrice, corn 

ffitzpatrick@motleyrice, com 

Robert P. Redemann rredemann@pmrlaw.net 
Lawrence W. Zeringue lzeringue@pmrlaw.net 
David C. Senger dsenger@pmrlaw.net 
PERRINE, MCGIVERN, REDEMANN, REID, BARRY & TAYLOR, P.L.L.C. 

Robert E Sanders rsanders@youngwilliams.com 
Edwin Stephen Williams steve.williams@youngwilliams.com 
YOUNG WILLIAMS P.A. 
Counsel for Cal-Maine Farms, Inc and Cal-Maine Foods, Inc. 

John H. Tucker jtucker@rhodesokla.com 
Theresa Noble Hill thill@rhodesokla.com 
Colin Hampton Tucker ctucker@rhodesokla.com 
Leslie Jane Southerland ljsoutherland@rhodesokla.com 
RHODES, HIERONYMUS, JONES, TUCKER & GABLE 

Terry Wayen West 
THE WEST LAW FIRM 

terry@thewestlawfirm.com 

Delmar R. Ehrich 
Bruce Jones 
Dara D. Mann 
Krisann C. Kleibacker Lee 
Todd P. Walker 
FAEGRE & BENSON, LLP 

dehrich@faegre.com 
bjones@faegre.com 
dmann@faegre.com 
kklee@faegre.com 
twalker@faegre.com 

Counsel for Cargill, Inc. & Cargill Turkey Production• LLC 

James Martin Graves 
Gary V Weeks 
Paul E. Thompson, Jr 
BASSETT LAW FIRM 

George W. Owens 

j graves@bassettlawfirm.com 
gweeks@bassettlawfirm.com 
pthompson@bassettlawfirm.com 

gwo@owenslawfirmpc.com 
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Randall E. Rose rer@owenslawfirmpc.com 
OWENS LAW FIRM, P.C. 
Counsel for George's Inc. & George's Farms, Inc. 

A. Scott McDaniel smcdaniel@mhla-law.com 
Nicole Longwell nlongwell@mhla-law.com 
Philip Hixon phixon@mhla-law.com 
Craig A. Merkes cmerkes@mhla-law.com 
MCDANIEL, HIXON, LONGWELL & ACORD, PLLC 

Sherry P. Bartley sbartley@mwsgw.com 
MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC 
Counsel for Peterson Farms, Inc. 

John Elrod 
Vicki Bronson 
P. Joshua Wisley 
Bruce W. Freeman 
D. Richard Funk 
CONNER & WINTERS, LLP 
Counsel for Simmons Foods• Inc. 

jelrod@cwlaw.com 
vbronson@cwlaw.com 
jwisley@cwlaw.com 
bfreeman@cwlaw.com 
rfunk@cwlaw.com 

Stephen L. Jantzen 
Paula M. Buchwald 
Patrick M. Ryan 
RYAN, WHALEY, COLDIRON & SHANDY, P.C. 

sj antzen@ryanwhaley, com 
pbuchwald@ryanwhaley, com 
pryan@ryanwhaley.com 

Mark D. Hopson 
Jay Thomas Jorgensen 
Timothy K. Webster 
Thomas C. Green 
SIDLEY, AUSTIN, BROWN & WOOD LLP 

mhopson@sidley.com 
jjorgensen@sidley.com 
twebster@sidley.com 
tcgreen@sidley, com 

Robert W. George robert.george@kutakrock.com 
Michael R. Bond michael.bond@kutakrock.com 
Erin W. Thompson erin.thompson@kutakrock.com 
KUTAK ROCK, LLP 
Counsel for Tyson Foods, Inc., Tyson Poultry., Inc., Tyson Chicken, Inc., & Cobb-Vantress, Inc. 

R. Thomas Lay 
KERR, IRVINE, RHODES & ABLES 

rtl@kiralaw.com 
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Jennifer Stockton Griffin 
David Gregory Brown 
LATHROP & GAGE LC 
Counsel for Willow Brook Foods• Inc. 

jgriffin@lathropgage.com 

Robin S Conrad rconrad@uschamber.com 
NATIONAL CHAMBER LITIGATION CENTER 

Gary S Chilton gchilton@hcdattorneys.com 
HOLLADAY, CHILTON AND DEGIUSTI, PLLC 
Counsel for US Chamber of Commerce and American Tort Reform Association 

D. Kenyon Williams, Jr. kwilliams@hallestill.com 
Michael D. Graves mgraves@hallestill.com 
Hall, Estill, Hardwick, Gable, Golden & Nelson 
Counsel for Poultry Growers/Interested Parties/Poultry Partners, Inc. 

Richard Ford 
LeAnne Burnett 

Crowe & Dunlevy 
Counsel for Oklahoma Farm Bureau• Inc. 

richard, ford@crowedunlevy, com 
leanne.burnett@crowedunlevy, com 

Kendra Akin Jones, Assistant Attorney General Kendra.Jones@arkansasag.gov 
Charles L. Moulton, Sr Assistant Attorney General Charles.Moulton@arkansasag.gov 

Also on this 20 th day of December, 2007 1 mailed a copy of the above and 
foregoing pleading to: 

David Gregory Brown 
Lathrop & Gage LC 
314 E HIGH ST 
JEFFERSON CITY, MO 65101 

Thomas C Green 
Sidley Austin Brown & Wood LLP 
1501 K ST NW 
WASHINGTON, DC 20005 

Cary Silverman 

12 

Case 4:05-cv-00329-GKF-PJC     Document 1417 Filed in USDC ND/OK on 12/20/2007     Page 12 of 13



Victor E Schwartz 
Shook Hardy & Bacon LLP (Washington DC) 
600 14TH ST NW STE 800 
WASHINGTON, DC 20005-2004 

C Miles Tolbert 
Secretary of the Environment 
State of Oklahoma 
3800 NORTH CLASSEN 
OKLAHOMA CITY, OK 73118 

Gary V. Weeks 
Bassett Law Firm 
P. O. Box 3618 
Fayetteville, AR 72702 

Dustin McDaniel 
Justin Allen 
Office of the Attorney General (Little Rock) 
323 Center St, Ste 200 
Little Rock, AR 72201-2610 

/s/Richard T. Garren 
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